This article examines offshore outsourcing of legal and law-related services as the newest twist in the international market for legal services. We consider the impact of offshore outsourcing on the profession generally and analyze the ethical issues raised by offshore outsourcing, both as it exists today and as the practice may develop in the future. The article begins by situating offshore outsourcing in the framework of relationships created in the context of delivery of legal services. This framework is used, in turn, to construct a structure of analysis for the ethical implications of offshore outsourcing. Lawyers who outsource to offshore providers must conduct an investigation to ensure that the referral is appropriate. We also consider the potential reputation and economic benefits and disadvantages to law firms and legal departments in outsourcing offshore. We find that offshore outsourcing creates new opportunities for non-U.S. lawyers without putting them on equal footing with lawyers trained and licensed in the U.S. Instead, as with many aspects of globalization, offshore outsourcing emphasizes the divisions already present in the legal profession.
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• 1 Globalization recently has been described by Thomas Friedman as "flattening" the world through a combination of technology and "geoeconomics," resulting in a shift in the way work is accomplished and enabling new collaboration and competition.
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This article addresses the impact of this aspect of globalization on the world of legal and law-related services. We ask whether the market for these services is "flattened" by globalization in the same ways described by Friedman. Our focus here is on offshore outsourcing, which is possible when services are divided into discrete tasks that are delegated to less-costly service providers located far from the outsourcer. A business outsources by segmenting off an aspect of its activities and retaining a third party to perform the activities. 3 Offshoring, on the other hand, occurs when a business relocates its activities to a location that allows the business to capture some efficiency, often through lower labor costs. 4 The developments that drive globalization, including advances in transportation and technology, also support outsourcing offshore. Examples are ubiquitous, and include relocation of customer call centers, data processing activities, medical transcription services, 5 software design activities, 6 accounting services 7 and even interpretation of x-rays. 8 One estimate is that "as many as , available at http://www.atkearney.com/shared_res/pdf/EA73_RealOffshoring_S.pdf ("We define outsourcing as when a company assigns its activities, and sometimes its people, to a third party."). 4 See id. ("Our definition of offshoring is the search for a lower cost location for business processing."). Of course, there are other uses for offshore outsourcing, as well as business purposes. See, e.g., Michael Braga, Wary of change, Sarasota Herald-Trib. (Florida), Jan. 16, 2005 , at D1 (describing outsourcing in the 1990s being fueled by "U.S. software firms … hunting for programmers to help them deal with the much-hyped Y2K computer bug."); Jane Mayer, Outsourcing Torture, NEW YORKER MAGAZINE, Feb. 14, 2005, at 106 (discussing the U.S. government's outsourcing of interrogation and torture).
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For a description of medical transcription, see Medical Transcription A to Z, available at http://www.medtranscription.com/info.htm (last visited Feb. 13, 2005 Mar. 23, 2004 (listing medical, animation, insurance, digitizing, desktop publishing, telemarketing and financial jobs as being outsourced; accounting, bookkeeping and tax preparation work are included in the "financial" category of outsourced jobs). But see Braga, supra note 4 (reporting on resistance of Southwest Florida accountants to outsource preparation of tax returns to India: "'[W]e decided not to do it [outsource their 10-40 work offshore] because we didn't feel million] white-collar jobs could be shipped abroad … by 2015." 9 Law practice tends to follow business, whether we focus on international expansion, diversity of the workforce or the acceptance of more casual standards of business attire. Outsourcing is no exception. Law firms have outsourced their libraries 10 and certain support services, such as data processing and copying, 11 for some time. Today, certain law firms outsource significant portions of their backoffice support services.
12
One foreign offshore firm offers law firms the option of outsourcing ten categories of activities, including financial and accounting services, presentation preparation services, and litigation support services. 13 The outsourced work might be accomplished in a lower-cost area of the United States (which is sometimes called "homeshoring " or "farmshoring" 14 ) or in another country, in either case taking advantage of lower labor and overhead costs.
Attention recently has shifted from outsourcing back-office, administrative and support functions for law firms and legal departments to outsourcing legal and law-related services themselves. 15 In this shift, the uniqueness of law, it was what our clients would want.' … 'It came down to a quality control issue and whether we would be ashamed to tell our clients.'"). 8 See Susan Bliss, Should DUR be outsourced offshore to cut costs?, Drug Topics, Dec. 13, 2004 , available at http://www.drugtopics.com/drugtopics/article/articleDetail.jsp?id=137451 ("For at least two years, many U.S. hospitals have been beaming digital X-rays to radiologists in Australia and India for interpretation. "Nighthawk" services (so called because they work during our nighttime hours) are staffed by U.S. licensed doctors or Indian M.D.s who communicate with U.S. physicians."). May 1995, at 14. 11 Nathan Koppel, How Bad Is It, AM. LAW., Feb. 2002, at 74. 12 Orrick, Herrington & Sutcliffe's outsourcing center is described in Amy Kolz, Wheeling, We Have a New Client, AM. LAW TECH., Sept. 2004, at S27. 13 Office Tiger, http://www.officetiger.com/whatwedo/legal_mar.htm (last visited Feb. 13, 2004 (Jan. 4, 2004) ; Press Release, Lovells, Lovells wins Client Care Award for "Mexican-Wave," (July 3, 2003) , available at compared to business and even to other professional services such as accounting, is crystallized. Outsourcing legal services raises special concerns that implicate the professional obligations of lawyers and our self-regulatory regime. The ethical and regulatory issues are complicated by the outsourced activities being sent offshore to jurisdictions where regulatory restrictions and judicial systems differ from those in the United States and consequently issues of unauthorized practice and enforceability of contracts may be relevant.
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Of course, these ethical and regulatory concerns are only part of the story, for outsourcing legal services implicates the judgment lawyers bring to their clients. In this regard, outsourcing legal services is similar to the issues raised any service involving judgment, nuance and experience.
In this article, we place offshore outsourcing of legal and law-related services in the larger context of globalization as it impacts the legal profession generally, and consider the ethical issues raised by offshore outsourcing, both as it exists today and as the practice may develop in the future. We begin in Part I with an examination of the existing offshore outsourcing activities of lawyers, law firms and corporate legal departments, in order to separate the hype surrounding outsourcing from reality. We then consider the motives for outsourcing, both for outsourcers and those receiving the assignments (frequently referred to as "vendors" or "providers"). In order to understand how the outsourcing relationship differs from typical lawyer-client and lawyer-lawyer relationships, in Part II we construct an analytical framework based on traditional relationships among lawyers and between lawyers and their clients to consider the ethical issues raised by offshore outsourcing. We look to professional regulation for guidance on the ethical issues raised by offshore outsourcing in the context of a law firm outsourcing to an offshore service provider. Finally, in Part III we consider the potential benefits and disadvantages to law firms and legal departments in outsourcing offshore.
I: Contextualizing Offshore Outsourcing Through the Lens of Globalization
Offshore outsourcing is headline news for businesses, and legal services are following here as elsewhere.
Jersey law firms to outsource from India," 20 and "More U.S. Legal Work Moves to India's Low-Cost Lawyers".
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Despite the warnings implicit in these banners, however, most of the reports tell of offshore outsourcing of back-office and support services for lawyers rather than of legal advisory services.
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Back-office work is substantial in terms of dollars involved: one estimate is that the "top 200 [U.S.-based] law firms spend more than $20 billion a year for back-office work."
23
Law firms are accomplishing the outsourcing of back-office work both directly and through the use of intermediary outsourcing firms to outsourcers situated in the United States and abroad.
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In addition to administrative back-office work, services commonly performed by paralegals and new law graduates are being outsourced, including preparation of patent applications and document review. Outsourcing of these sorts of activities illustrates how services can be disaggregated for purposes of capitalizing on the efficiencies from sending work to lower cost service providers situated overseas. The comments of Kirkland &Ellis partner, Gregg Kirchhoefer, are apropos: "[I]t could be 50 years before lawyers in India do more than "routine, prosaic" American legal work. . . . 'Firms like ours that work on complicated and significant cases don't expect the main part of that work effort to be done [offshore] at the same level we do it,' he says." Id.
One prediction is that by the year 2025, " [o] utsourcing and offshoring of legal work will be the norm … 'Research may be done in India, transcript summaries may be done in the Philippines, and document preparation will be done in Mexico." Trends, Partner's Report for Law Firm Owners (Feb. 2005 to support its Texas litigation practice. Analyzing outsourcing by examining the functions being outsourced leads to the dilemma of separating legal from law-related and non-legal services. When legal services are outsourced the same ethical rules regulating lawyers' activities generally apply, resulting in outsourcing raising concerns about unauthorized practice and other ethical issues. Law-related services, in contrast, raise a relatively limited set of ethical issues. Back office, support and paralegal services, on the other hand, are appropriate for non-lawyers and generate application of the ethical rules in the larger context in which the services are integrated. The distinction among legal, law-related and non-legal services implicates the boundaries of the practice of law, which leads us to the circuitous definition that "the 'practice of law' is the rendering of professional services to a person who believes that he or she is a client dealing with a lawyer." 27 Unfortunately, this raises at least as many questions as it might resolve, since there is no general agreement on the definition of "the practice of law" and the activities currently being outsourced skate close to the divide between "legal" and "support" services. Examples of the type of work outsourced offshore include "patent applications and litigation support," More insight into outsourcing might be gained by focusing on the substantive areas of law involved. Much of the outsourced work sent offshore by law firms relates to patent law. This may be revealing in itself of the limits of outsourcing, since patent law is highly technical and involves engineering expertise, as well. One description of patent application work divided a hypothetical application project into six separate tasks in addition to compiling and integrating the application. Each of these tasks might be outsourced and several involve activities that easily could fall outside of the definition of legal services, including searching for prior art, drafting specifications and preparing drawings.
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Certain Indian-based outsourcing firms focus specifically on services related to "patent research, analysis, drafting and patent record management."
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Other areas of law also lead to outsourcing offshore. General research projects have been the subject of offshore outsourcing arrangements, including a search for the law in each U.S. jurisdiction related to a particular insurance matter, for example.
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The outsourcing firm, Lexadigm, reported that its work included preparation of briefs for submission to the U.S. Supreme Court and several Circuit Courts of Appeals.
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Even aspects of mergers and acquisitions have been outsourced offshore.
41
Offshore outsourcing typically is sold as a means to save money. The fees for lawyers in India -the most typical site of offshore outsourcing of legal services to date -are extraordinarily low compared to U.S. law firm rates. For example, rates charged by the outsourcing intermediary, Lexadigm, for legal research range from $60 to $80 per hour depending upon the turnaround time required. Lexadigm advertises these services as being performed by its "research 37 See Alok Aggarwal, Offshoring Patent Drafting and Prosecution Services, INTELLECTUAL PROPERTY TODAY, 5.05, at 38-39 (2005) ("A patent application typically consists of the following activities: (a) prior art searching, (b) drafting background, (c) drafting specifications, (d) drafting claims, (e) drafting summary, (f) preparing drawings, and (g) a final review, modifications and filing. Although the last activity has to be always performed by a USPTO registered attorney or agent, who usually also becomes the attorney of record, other activities can be either done by the IP professionals in a remote location or by the IP professional located in the US."); Braga, supra note 4; Karl Schoenberger, supra note 35.
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William O'Shea, supra note 34.
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Helen Coster, supra note 26 (quoting sole practitioner Solan Schwab: "'When I go home at 6, I can have them do the grunt work, research, and proofreading that I would otherwise have other people do," says Solan Schwab, a New York-based solo practitioner who outsources research projects like analyzing state-by-state insurance regulations with QuisLex, which has 12 lawyers in Hyderabad. "Then, when I come in in the morning, I receive a beautiful e-mail with research done exactly how I like it.'"). specialists" who are Indian law school graduates with several years of work experience.
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Another source puts the hourly rate for Indian lawyers as low as $2 per hour.
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The cost differential obviously is significant for lawyers working in a variety of organizations in the United States including sole practitioners, one of whom reported using offshore outsourcing to accommodate the "erratic workflow that doesn't justify the overhead of a full-time [U.S.-licensed] staff." 44 Aside from cost savings, offshore outsourcing also captures time efficiencies related to the time change between the outsourcer's location and the site of the recipient of the outsourcing assignment. DuPont initially decided to outsource patent application work to Indian scientists in order to save money, "but soon found there were additional benefits from the 10-hour time difference, such as being able to send assignments as you leave for the day and having the work completed when he arrived the next morning."
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The same time difference, however, also has been cited as a negative factor against outsourcing because it serves as a barrier to the communication between the outsourcer and receiving attorneys and the effective supervision over the work outsourced. Id. ("When I assign work to an associate or a paralegal, they come into my office and we go through several iterations when we are dealing with a patent application," [Gregory] Lavorgna [chairman of IP firm Drinker Biddle & Reath] said. "And that's just harder to do when they are so far away. We have looked into it and I know it is a way to control costs. I just don't think it will wind up saving firms as much as advertised when you factor everything into the equation.").
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See The Am. Law 200, AM. LAW., Aug. 2005. 48 This is not to say that sophisticated work might not be outsourced offshore in the future. But see comment of Gregg Kirchhoefer in Bellman and Koppel, supra note 21; comment of Bruce MacEwen, Adam Smith, Esq., Aug. 30, 2005, http://www.bmacewen.com/blog/archives/globalization (last visited Oct. 6, 2005) ("While the future projections come from consultants with, the cynical might say, an interest in generating excitement about the numbers, they forecast 35,000 "US law jobs" moving to India by 2010 and just over twice that number by 2015. Does "US law jobs" strike you as a fuzzphrase? (A: Yes.) Are these Bates-stamping clerks and digital-scanning jockeys, or AmLaw 100 partner equivalents? My guess is that for the duration of the careers of most of you reading this, it will not be the latter.").
selling is more judgment and experience than legal research. It is anathema to the identities of these firms, as providers of highly sophisticated expertise, to connect with service providers at the other end of the spectrum, whose attraction is their low cost. However, the more routine aspects of their work is critical to their ability to train new lawyers, in order to offer sufficient routine and lower-stakes experiences to allow their development of the kind of judgment that forms the basis for the reputations of top lawyers at these firms.
Reputation for quality is among the most important assets of any law firm, whether or not its work actually includes more routine services. An offshore outsourcing relationship may be perceived as undermining that reputation because of the suspicion that foreign legal education and training is different and consequently of lower quality.
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In addition, there is a built-in assumption in the market for sophisticated legal advice that the client gets what it pays for, so a higher billing rate indicates higher quality of the advice and advisor. Outsourcing admits commodification -an admission few firms will concede even if there is no rational basis for claiming participation in the high-fees-sophisticated tier of the market. Perhaps few clients, too, would be satisfied with the moniker "routine" attached to the legal issues that cause them to retain outside counsel.
Finally, to the extent we limit our discussion to offshore outsourcing that utilizes non-U.S. law graduates, the distance between U.S.-based elite firms and outsourcing deepens. U.S. firms have been reluctant to include foreign-trained lawyers in their organizations, even as such lawyers have become an increasing presence in United States law schools. Law firms point to state regulations that limit the ability of foreign lawyers to sit for the bar examination as one justification for their exclusion. But the reluctance to embrace foreign-educated lawyers is limited in large part to the location of their offices. U.S. firms rely increasingly on foreign lawyers to staff their foreign offices.
50
Regulation plays a part, but economics does, too -hiring local lawyers is less expensive in terms of compensation (including cost of living and hardship allowances, for example), stability and retention, which can be costly for law firms. But as to their domestic offices and practices, United States firms' reluctance to hire foreign-trained lawyers likely relates to three factors: first, the assumption that most foreign lawyers will return to their home jurisdictions after a relatively brief period in the United States; second, a concern that training foreign lawyers may require more 49 Of course, certain outsourcing providers may be U.S.-trained lawyers. This is not the common model, however. See, e.g., interview with Puneet Mohey, supra note 40 (reporting that none of Lexadigm's employees are U.S.-trained lawyers). Nonetheless, a number of the outsourcing intermediary firms were created by U.S.-educated and licensed, experienced lawyers, whose participation in the venture provides legitimacy and trustworthiness. time than training their U.S.-educated counterparts; and third, the nature of the work assigned to new law graduates, which is intensely language-focused and consequently presents a considerable challenge to foreign-educated lawyers whose first language is not English.
Offshore outsourcing does present opportunities for U.S. law firms. The potential for cost saving is important and firms may be willing to outsource work they characterize as "non-legal" or support services. In addition, firms with international offices may see offshore outsourcing as an opportunity to develop relationships with local lawyers in jurisdictions otherwise closed to foreign firms, such as India, where the local rules prevent United States and other non-Indian firms from operating openly. When Indian regulations are liberalized, these firms may use their relationships to build their own offices, or bring the outsourcing workers "in-house."
While law firms may dabble in offshore outsourcing, corporate legal departments reportedly have been more seriously engaged in taking advantage of the cost savings available by sending some of their work offshore. The general pressure on corporate officers to lower costs also applies to legal costs. In addition, corporate general counsel (GCs) may be more likely to try offshore outsourcing than law firms because they are influenced by the successful experiences of other corporate departments that have outsourced work overseas.
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According to Ganesh Natarajan, a founder of Mindcrest, a legal outsourcing firm based in Chicago, "Corporate law departments … are much more apt [than law firms] to make use of outsourced legal staff, often because other corporate divisions also have cut costs through outsourcing."
52
In analyzing offshore outsourcing in the corporate counsel context, we are mindful that the line distinguishing lawyers from non-lawyers in terms of function is blurred. Corporations use lawyers in a variety of capacities that do not require a license .
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Corporate compliance officers are an example of corporate positions that may be staffed with lawyers, and when they are, may assume a more "law minded" role that influences the relationship with the corporation's general counsel. As one article on legal outsourcing recently noted, " [w] Moreover, corporations already outsource their legal work to outside counsel on a regular basis. When they turn to non-U.S. lawyers in an offshore outsourcing relationship, the GCs may need to assume more responsibility for monitoring the work of those performing the work but the nature of the relationship between the GC and the lawyers performing the outsourced work is not substantially different whether the outsourcing lawyer is licensed in the same jurisdiction as the GC and works in a law firm down the street from the corporation's office or is licensed in a foreign jurisdiction and occupies an office thousands of miles away.
General Electric and DuPont have led the charge on offshore outsourcing of legal services. GE reportedly hired and trained Indian lawyers to create its own in-house Indian legal staff.
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According to one report, "By creating its own inhouse legal department in India, GE reports that in 2001 its plastics division saved approximately half a million dollars that would otherwise have been spent on American advice purchased from American law firms. The Andrew Group is "an Orland Park, Ill., manufacturer of telecom infra-structure equipment, [that] has cut back on its use of American outside counsel by sending more of its patent application work to Baldwin Shelston Waters, a law firm in Wellington, New Zealand." Fried, supra note 20.
[doing] privilege reviews …". Annual Report of Corporate Law Departments, indicated that they had outsourced work to foreign firms as a way to control costs, compared to 8.4% who indicated that they had outsourced work to U.S. law firms.
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The reluctance to invest more in offshore outsourcing may be related to concerns about the need for supervision and monitoring. Generally, GCs purchase expertise in their use of outside counsel, supplementing their own substantive knowledge and familiarity with their company's operations with the expertise of lawyers working in firms, whose experience in representing multiple clients gives them insight into a larger and different context of legal issues than that available to an in-house lawyer. It is the judgment and experience of the outside counsel that makes them valuable, although technical and more routine tasks also likely are performed. In offshore outsourcing, GCs essentially are going in the opposite direction: rather than buying expertise they are buying services for which they must serve as a reviewer and expert supervisor. Such supervision reduces the cost savings attainable through outsourcing. Of course, the GCs might contract with their outside firm to perform the reviewing and monitoring function, but in either case, review costs money. In expressing concerns about the quality of offshore outsourcing services, GCs may in fact be concerned about the efficiency of outsourcing in light of this need for supervision. That which is outsourced returns as increased demand for high-level supervision within the GC's organization. Jeff Blumenthal, supra note 45 (quoting Mike Walker, DuPont's chief IP counsel, referring to outsourced patent application work performed by Indian scientists: "we found that it takes some extra effort on our part to make sure the quality is where we want it"). outsourcing arrangements removes the work that law firms often use to train new lawyers. Moreover, engaging outside law firms to monitor and supervise the outsourcing work of foreign lawyers causes firms to interact with foreign lawyers performing the outsourced work, and without this incentive from the client, the law firms and outsourcing lawyers may be unlikely to interact. By enabling offshore outsourcing, globalization thus brings new power to GCs, who can instruct outside firms to develop relationships with the foreign lawyers they select. GCs in this way have more leverage over the internal structure of their outside law firms and may demand international staffing in the same way that they demand diversity.
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For foreign lawyers who receive the outsourcing assignments, working as an outsourcing lawyer offers the opportunity to take advantage of globalization's ability to destabilize the local legal market.
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In India, for example, success in the legal profession is closely related to social status. "The combination of caste with social networks produces a highly stratified profession."
69
At the same time, regulation keeps the Indian legal market essentially closed to foreign lawyers and law firms. But globalization, through outsourcing, allows the local and foreign lawyers to meet and bypass the rigidity characteristic of the old professional hierarchies. Indian lawyers can gain status offered by globalization without leaving home by linking with foreigners through an outsourcing relationship, even though the local profession remains closed to foreign lawyers and firms. The association brought by outsourcing with foreign clients, law firms and with U.S. law itself brings prestige to the local outsourcing lawyers. Moreover, the salaries for outsourcing work exceed local pay scales.
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Local lawyers may even gain important skills and training. According to one source, there are significant problems with quality of legal education in India, and local lawyers may receive training from the outsourcing firms that could compensate for this. 
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See Ghandi, supra note 69. On the training provided by outsourcing firms, see the description on the web site of Mindcrest, one of the legal outsourcing firms using Indian trained Outsourcing, then, offers rewards to both local lawyers and those entities initiating the outsourcing relationship, but also brings risks of increased costs and potential injury to reputation. Offshore outsourcing arrangements open spaces for local lawyers to obtain additional opportunities that otherwise might well be closed to them because of local hierarchies. For GCs initiating the outsourcing referral, offshore outsourcing offers potential cost savings and also the opportunity to influence the role and composition of outside law firms. Finally, law firms might use outsourcing to develop relationships with local lawyers when they cannot directly enter the local market because of restrictive regulations. Openly embracing offshore outsourcing, however, may negatively impact U.S. law firms' reputations and ability to market themselves as high-end advisers. For certain law firms, this risk is likely to tip the balance away from offshore outsourcing because of the threat to firms' core identities and roles.
II: A Relational Framework for Offshore Outsourcing
Offshore outsourcing of non-legal work may raise political issues but it does not trigger ethical concerns. Rather, it is in the offshore outsourcing of legal services that ethical issues are implicated. The nature of outsourcing -the disaggregation of services into separate component parts, distributed to various service providers -also complicates the determination of the ethical issues involved. This division of services into discrete segments focuses attention on the service providers involved in aspects of legal services that traditionally would be subsumed in the finished product. While a project in total may clearly involve legal services and the expertise of a lawyer, the component parts may be characterized as non-legal once divided from their context. Part of the task in assessing the ethical issues involved in offshore outsourcing, then, is to determine what sort of services we are concerned about when discussing the ethical implications of offshore outsourcing.
Instead of trying to determine whether a particular activity involves the practice of law, however, we focus here on understanding the relationships created by offshore outsourcing and examine how they differ from more traditional relationships of lawyers and clients. The following Case Studies ## 1-7, infra, clarify the continuum from typical lawyer-client and lawyer-lawyer relationships to those accomplished through an outsourcing arrangement.
In Case Study # 1, the client hires lawyer L-1 to work on a particular problem or project, and L-1 delegates certain tasks associated with the project to others within her firm. She might delegate certain functions to specialists who will use their substantive expertise to resolve specific issues, such as tax or lawyers, available at http://www.mindcrest.com/careers.htm (last visited Apr. 29, 2006) ("Our most important asset is our human capital. We recruit the best and provide them with the resources to develop as professionals. Through rigorous training and systematic performance reviews, we encourage continuous improvement in everything we do.").
environmental concerns, and other tasks to younger lawyers with lower hourly billing rates in order to help conserve the client's resources. 73 In each of these examples, L-1 segments certain tasks and sends them to others in her organization.
Outsourcing takes this delegation one step further by sending the tasks to a lawyer (or law firm, as in Case Study # 5) who works outside of L-1's organization. By outsourcing, L-1 loses at least some -and perhaps total -control over the work she delegates. While L-1 can direct her in-firm associates to work on the project in a particular manner, when she outsources the work she abdicates some control over the direction and monitoring of the way in which the work will be accomplished by the lawyer who receives the outsourcing assignment, whom we will call L-O. Outsourcing involves not only a loss of control over the manner of work but also over the physical aspects of the work, which raises questions such as where the work will be performed, access to the work site, and risks posed by the work site to maintaining confidentiality of the client's information. 74 Moreover, by outsourcing the work, L-1 introduces uncertainty into her relationship with her client, since L-O may desire direct contact with the client while L-1 may wish to not divulge to the client the fact that she is outsourcing part of the job at all. When the outsourcing is sent to a non-U.S. lawyer working outside of the U.S., as in Case Study # 7, the issues are magnified -more distance yields less control.
We can imagine a continuum of lawyer-client and lawyer-lawyer relationships in which offshore outsourcing to a non-US lawyer is at one extreme, and delegation to a lawyer in the same law firm office occupies the opposite end of the spectrum. In between are intermediate steps of delegation:
-Case Study # 2: L-1 refers the matter to lawyers in a branch office of the same law firm; -Case Study # 3: L-1 refers the matter to lawyers working for her law firm in its non-U.S. office; -Case Study # 4: L-1 hires a temporary lawyer to work on the project under her supervision and in space provided by her firm; -Case Study # 5: L-1 refers the matter to a lawyer/law firm occupying offices in the same city as she works, but unaffiliated with her firm;
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-Case Study # 6: L-1 refers the matter to an outsourcing firm that hires
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Skadden Arps reportedly utilizes a system to channel work to the most efficient worldwide location, as described by Leigh Jones in The 24-hour Firm, supra note 9.
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Confidentiality is a serious problem, as evidenced by "the University of California at San Francisco Medical Center's recent scare over patient medical records. A woman in Pakistan hired to transcribe patient records threatened to reveal patient information if she was not paid money a subcontractor owed her." Deger, supra note 30.
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Such a referral may occur because L-1 or her firm is conflicted out of representing the client on the particular matter. non-US lawyers in a foreign jurisdiction to perform the work; -Case Study # 7: L-1 refers the matter to a non-U.S. lawyer/law firm situated in a foreign jurisdiction and who is unaffiliated with her firm. Each of these delegation relationships can be analyzed according to the sorts of controls that L-1 retains: control through physical proximity, control through an employment or partnership relationship, and control through the ability to effectively monitor as a result of L-1's familiarity with the law being applied by L-O. Figure 1 organizes these various relationships according to these three control mechanisms. Each of the relationships in Case Studies ## 1-4 enable L-1 to maintain control on the basis of an employment or partnership relationship with the lawyer receiving the referral, L-O. In these instances, L-O's interest in maintaining his reputation with L-1 and within the firm generally supports the notion of control. This means that L-O will self-monitor for quality of work and timeliness, among other factors, so that even if L-1 cannot effectively review L-O's work product because L-O must apply foreign law or expertise with which L-1 is unfamiliar or it is not cost-effective for L-1 to supervise closely, L-1 nevertheless may trust that L-O will not exceed the boundaries of his competence. While temporary lawyers (Case Study # 4) do not share the same employment or partnership relationship with L-1 as the other relationships described above, the temporary lawyer is likely to be motivated by the same reputational interests as lawyers in L-1's firm so that L-1 will retain him again.
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Moreover, the employment and even quasiemployment relationships support the confidentiality of client information.
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In contrast, the relationships in Case Studies ## 5-7, including referrals to lawyers in different law firms regardless of their location and through outsourcing intermediaries, lack the same reputational connection. Of course, reputation still matters; it is unlikely that L-1 would refer a matter to any lawyer without some knowledge or experience relating to the lawyer's abilities. But once the matter is referred out, L-1's awareness of L-O's performance as well as her ability to influence L-O is greatly reduced.
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Instead, L-1's best option for monitoring L-O's performance is her ability to review the work of L-O; this, in turn, depends upon whether she receives that work instead of it being sent directly to the client, and whether she has the time and expertise to assess it.
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In outsourcing, it is likely that L-O will accomplish the outsourced tasks and return the work product to L-1, giving L-1 the ability to monitor through review of the work. In a typical referral relationship, on the other hand, L-O would not return his work product to L-1. Thus, outsourcing provides some measure of control by the referring attorney, L-1, that is absent in a typical referral relationship. Nevertheless, the efficiency of L-1's ability to monitor based on common education and expertise is 76 See Deger, supra note 30 (According to Thomas Sager, then chief litigation counsel at DuPont, "the temporary agency . . . uses many of the same lawyers repeatedly, so they have come to know and understand DuPont's methods). 77 Coster, supra note 26 (discussing the concern in outsourcing that two different firms will use the same group of lawyers in the offshore location and that client confidences will inadvertently be shared as a result. Orrick Herrington and Sutcliff for example, uses contract lawyers but keeps them in the same location as the firm's permanent legal staff.).
78
See Coster, supra note 26 ("Many lawyers feel uncomfortable with the idea of outsourcing work to professionals who they've never trained, let alone met, yet whose work reflects the quality of the firm.").
79
See id. (citing concern regarding the time required to review outsourced work as inefficient).
necessarily limited both by the cost of L-1's time and the nature of the matter undertaken by L-O. The more detailed the review by L-1 of L-O's work product, the less savings afforded by referring the matter to L-O, since the cost of L-1's time spent on reviewing the work will reduce the cost savings.
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On the other hand, even if L-1 reviews L-O's work carefully, it may be difficult for her to reach a conclusion about the advice offered by L-O if L-O's work relates to a sophisticated legal issue that is outside of L-1's area of expertise. Control through this mechanism of shared education and licensing may be illusory. As a Florida lawyer commented recently, "'It's hard enough to assure quality work from people in your own firm let alone people you don't know who are located halfway around the world. '' 81 Of course, lawyers may contract for control and the right to supervise outsourced work. L-1 and L-O might agree that L-O will communicate with the client only through L-1, that all work produced by L-O be submitted to L-1 for review, and that the work be performed in a setting monitored by L-1 for issues of access and other matters affecting the ability to keep client information confidential. The retention of control in this manner increases the costs associated with outsourcing. In addition, depending upon the location of the outsourced work, the enforceability of the contract may be at issue.
82

III: Focusing on Professional Ethics and Tort Liability
A. An Overview While the capability to offshore developed only recently, the principles of professional ethics and tort liability that constrain a lawyer's decision to send back-office and support functions, law-related services, or legal services As discussed more fully, infra at notes 90-102 and accompanying text, the line between legal services and law-related services is far from bright. This article adopts Model Rule 5.7(b)'s definition of the phrase, "law-related services": services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as the unauthorized practice of law when provided by a nonlawyer. MODEL RULES OF PROF'L CONDUCT, R. 5.7(b) (2003) .
The Model Rules definition is singularly unhelpful in trying to decide whether a particular service is "legal" or "law-related." The Comment to the Rule provides some, but not much, guidance.
foreign lawyers or vendors are long standing. For example, a lawyer is generally under no obligation to inform a client that other lawyers and non-legal personnel within the lawyer's firm will be working on the client's matter. 84 Thus, in Case Studies 1-3, supra, L-1 may proceed without advising the client of the involvement of L-1's associates, partners, or non-legal personnel.
In contrast, a lawyer must obtain a client's consent before associating with an outside lawyer.
85
This well established principle applies equally to Case Study #5 (a referral to lawyers in a different law firm located in the same city as L-1) and to Case Study #7 (a referral to non-U.S. lawyers working for a different law firm in a non-U.S. location) and Case Study # 6 (a referral to an outsourcing intermediary that will hire non-U.S. lawyers in a non-U.S. jurisdiction).
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A similar logic seems to compel the conclusion that the lawyer should inform the client even if the work being sent to the offshore provider is law-related (i.e., not "legal services") and is being sent to a foreign vendor rather than a foreign law firm. The need for such advisement is especially obvious if the offshored work involves confidential client information and/or there is any form of a financial relationship between the provider and the law firm.
87
Examples of law-related services include providing title insurance, financial planning, accounting, trust services, real estate counseling, legislative lobbying, economic analysis, social work, psychological counseling, tax preparation, and patent, medical or environmental consulting. Id., cmt.
84
The Comment to Model Rule 1.6 specifically notes:
Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to a client of the firm, unless the client has instructed that particular information be confined to specified lawyers. MODEL RULES PROF'L CONDUCT R. seeking guidance on the principles of professional ethics and tort liability that are likely to arise in a decision to offshore legal services need look no further than the Restatements of both Agency and the Law Governing Lawyers, case law on negligent referrals and failures to monitor law firm employees, third-party organizations, and outside lawyers to whom referrals have been made, and the provisions of ethics codes that place a particular responsibility on lawyers to supervise the firm's lawyers, non-legal employees, and under certain circumstances, third-parties. 89 As noted earlier, 90 offshoring frequently raises the threshold issue of the unauthorized practice of law (UPL) because the work is being sent directly to foreign lawyers who are not authorized to practice law in the United States or to vendors outside the United States who employ the foreign lawyers and/or nonlegal professionals. Resolving the UPL issue is next to impossible for two was acting as counsel for the defendant in that action, and Law Firm A had regularly accepted referrals from Law Firm B).
The need for complete and accurate disclosure to a client concerning a law firm's recommendation of a vendor, such as a document management company, to respond to discovery requests is both a matter of ethics and managing client relationships. The strength of this proposition is powerfully illustrated by the adverse reaction of the Adelphia Communications Corp. (Adelphia) when it learned that the outside vendor that it had hired at the recommendation of the law firm that was representing it in a very complex bankruptcy proceeding and criminal investigation was partially owned by family members of the lawyers in the firm. Adelphi fired the law firm and the ensuing publicity damaged the law firm's reputation. Robert There are other substantive law dangers that a firm should be aware of, such as the possibility that it might be considered a joint employer with an offshore vendor, exposing it to potential liability for the employment law violations of the offshore company, that its transfer of materials to an offshore company might violate a U.S. export law or the privacy laws of foreign jurisdictions. are regularly undertaken by vendors without any protestation by the courts or bar regulators. The likely, but generally unarticulated, justification for their passivity is that the law firms and legal departments that retain these organizations supervise them and bear a significant marketplace and reputational risk if the organizations' final product is sub par.
The courts and bar regulators view UPL enforcement fundamentally as a
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This article consequently makes no attempt to define "legal services." While the offshoring of back office functions and law-related services does not raise UPL issues, it does raise other ethical and liability issues such as confidentiality, competence, and monitoring. See infra notes 118-38 and accompanying text. 
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Outsourcing to domestic vendors raises UPL issues because both the courts and state bar ethics committees have concluded that organizations may not employ lawyers to provide legal services to the organizations' clients (as opposed to the organization itself). The prohibition allegedly rests on the proposition that lawyers employed by an organization are less likely to be able to exercise independence of professional judgment on behalf of the organizations' clients than lawyers employed by law firms. History reveals, however, that the real purpose behind the prohibition was to protect solo practitioners and small firms from competition. Bruce A. Legal research has been determined not to be the practice of law when it is undertaken by a licensed lawyer for the benefit of other lawyers and the legal research is provided through an entity separate from the lawyer's law firm. Supreme Court of Ohio Bd. of Commissioners on Grievances and Discipline, Op. 88-018 (1988 Support, LEGAL TIMES, Mar. 22, 2004, at 34-37. matter of consumer protection, generally focusing their limited resources on nonlawyers who mislead unsophisticated clients about the clients' rights in areas such as immigration, domestic relations, bankruptcy, real estate, etc.
99
Lawyers are punished only when their failure to supervise their employees facilitates the employees' UPL activities 100 or when the lawyers deliberately assist the UPL activities of affiliated organizations. 101 Rarely are lawyers ever sanctioned for assisting an out-of-state lawyer in the practice of law in a jurisdiction in which the lawyer is not licensed. 102 The prime consequence of this jurisprudential incoherence and regulatory restraint is that law firms in deciding to offshore legal services likely face few or no UPL hurdles as a practical matter. The courts and bar regulators will likely continue to look the other way provided that consumer protection interests are not implicated.
103
For many years, the fear that nonlawyers would interfere with a lawyer's 99 exercise of independent professional judgment prompted the disciplinary authorities, bar association ethics committees, and courts to use the threat of potential UPL charges to discourage lawyers from establishing a law-related business with a nonlawyer. They also disfavored law-related businesses even if singly owned by a lawyer, fearing confusion by clients as to the nature of the services being rendered and conflicts of interests caused by the lawyer's referral of clients to the law-related business. While neither fear has entirely dissipated, lawyers now may offer law-related services under certain circumstances pursuant to ABA Model Rule 5.7. 104 Model Rule 5.7 may directly impact a law firm's decision to offshore both legal and law-related services. While it is difficult to obtain precise information concerning the frequency and extent to which law firms and legal departments are offshoring both types of services, news articles and interviews suggest that offshoring occurs more frequently in connection with intellectual property matters than in connection with other areas of the law.
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Some law firms have gone so far as to establish ancillary businesses outside the United States to provide nonlegal services to their own clients, other law firms, and non-clients.
106
These law firms consequently face an additional, distinct challenge arising from Model Rule 5.7's ethical restraints on ancillary businesses. The fact that these businesses are 104 Model Rule 5.7 entitled "Responsibilities Regarding Law-Related Services" provides:
(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the lawrelated services are provided:
(1) by the lawyer in circumstances that are not distinct from the lawyer's provision of legal services to clients; or (2) in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services are not legal services and that the protections of the client-lawyer relationship do not exist. (2) An agent is subject to liability to the principal if, having a duty to appoint or to supervise other agents, he has violated his duty through lack of care or otherwise in the appointment or supervision, and harm thereby results to the principal in a foreseeable manner. He is also subject to liability if he directs, permits or otherwise takes part in the improper conduct of other agents.
(3) An agent is subject to liability to a principal for the failure of another agent to perform a service which he and such other have jointly contracted to perform for the principal. The choice of law provision applies to lawyers engaged in transnational practice, unless international law, treaties or other agreements between competent regulatory authorities in the affected jurisdictions provide otherwise. 108 RESTATEMENT OF THE LAW OF AGENCY, § 405 (1958 & Supp. 2004 . Determining whether an individual or an entity is an agent, subagent, independent contractor, servant or joint venturer involves a complex analysis that is outside the scope of this article. See generally RESTATEMENT (SECOND) AGENCY § 1 cmt. 3 (describing the characteristics of an agent and independent contractor); id. § 5 (defining subagents and subservants); id. § 220 (defining servant) (1958 ; RESTATEMENT (THIRD) OF AGENCY § 3.03 (T.D. No. 2, 2001) (defining a joint venture). Such determinations frequently turn on factual data relating to the degree and kind of supervision exercised by a principal and/or agent.
Further complicating these determinations is the public policy question, whether and to what extent should the existence of an underlying client-lawyer relationship influence the application of the Restatement principles. Although an individual or entity retained by a lawyer to provide legal or law-related services to a client may be properly characterized as a servant, a subservant, a joint venturer, or an independent contractor for some purposes by the Restatement, a court may not treat that characterization as controlling in determining a lawyer's ethical responsibilities or tort liability. See infra note 148 and accompanying text, describing the nondelegable duties that a lawyer owes a client.
For the purposes of this article, it is assumed, unless otherwise noted, that the relationship between the referring law firm and the offshore party performing the Applying Section 405 to a lawyer's decision to offshore legal services or law-related services is theoretically straightforward. The lawyer must exercise a duty of care in selecting and monitoring the offshore vendor. Section 405 does not, however, impose vicariously liability on the lawyer for the vendor's negligence. (1) the lawyer orders or, with knowledge of the specific conduct, ratifies the conduct involved; or (2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action. MODEL RULES OF PROF'L CONDUCT R. 5.1 (2002 With respect to a nonlawyer employed or retained by or associated with a lawyer: (a) a partner, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person's conduct is compatible with the professional obligations of the lawyer; (b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person's conduct is compatible with the professional obligations of the lawyer; and (c) a lawyer shall be responsible for conduct of such a person that Professional Conduct create three categories of ethical responsibilities. The first focuses on partners and lawyers who hold managerial responsibilities within a law firm. They must make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that "all lawyers in the firm conform to the Rules of Professional Conduct" 111 and that the conduct of a nonlawyer employed, retained or associated with a lawyer" is "compatible with the professional obligations of the lawyer."
Issues of Professional
112
The second focuses on lawyers who have direct supervisory authority over other lawyers and nonlawyers. 113 Both sets of duties, like Section 405 of the Restatement of Agency, create supervisory responsibilities rather than vicarious responsibility.
114
The third duty imposes direct liability on lawyers for conduct by non-lawyers that violates the Rules of Professional Conduct or other professional obligations of the lawyer. The lawyer incurs liability if s/he either ratifies wrongful conduct or fails to take reasonable remedial action.
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Particularly significant is the introductory language in Model Rule 5.3, "a nonlawyer employed or retained by or associated with a lawyer," because it shows the broad range of relationships for which the lawyer must assume ethical oversight.
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There is ample caselaw under Rules 5.1 and 5.3 disciplining would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if: (1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved; or (2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action. , 1982-1998 at 229 (1999) . Furthermore, these supervisory ethical responsibilities exist "even if state law provides certain damage limitations or exclusions for the purpose of liability." ABA Formal Op. 96-401(1996) Applied to the decision to offshore legal services, Model Rules 5.1 and 5.3 and the supporting caselaw clearly require a law firm to implement a policy of instructing its offshore vendors and providers to conform to the ethical obligations of the Model Rules and to adopt practices and procedures to monitor their compliance. Without such policies, practices, and procedures firmly established, lawyers run the serious risk of discipline.
120
It is impossible to describe the content of those policies, practices, and procedures with any precision given the little public knowledge that exists about the details of the working relationship between law firms and the offshore vendors of legal and law-related services. Certainly the starting place is the policies, practices, and procedures already in place for monitoring and supervising a firm's lawyers, nonlawyer personnel, and outside vendors. As explained in more detail below, 121 however, it is highly unlikely that simply modifying existing policies and procedures will be sufficient in light of the significant differences in foreign legal systems and professional education.
In formulating the specific provisions of these policies, practices, and procedures, a law firm must focus at a minimum on three substantive ethical Oleckna, Reitman & Greenstein, 715 A.2d 216 (1998 ), aff'd, 754 A.2d 554 (N.J. 2000 ; In re Jacoby & Meyers, 687 A.2d 1007 (N.J. 1997 . 118 E.g., In re Yacavino, 494 A.2d 801 (N.J. 1985) (criticizing a law firm's "sink or swim" policy towards associates); In re Saab, 547 N.E.2d 919 (Mass. 1989) (disciplining a lawyer for assigning a domestic relations matter to an inexperienced association whom the lawyer failed to supervise); Attorney Grievance Comm. v. Ficker, 706 A.2d 1045 (Md. 1998 ) (disciplining a lawyer for assigning a difficult drunk driving case to a novice lawyer and assigning too many cases to too few lawyers); In re Moore, 494 S.E.2d 804, 807 (S.C. 1997) (disciplining a lawyer for discovery failures even though the responsibility for responding to discovery demands was an associate's); People v. Kusick, 2001 WL 1161113 (Colo. O.P.D.J. June 6, 2001 Firms without existing procedures and policies will need to adopt similar measures.
Law firm procedures generally focus on securing documents containing confidential information and include such measures as physically and electronically segregating them, severely limiting access to them, restricting their copying, tracking copies, shredding unnecessary copies, and inserting code names in the documents and filing systems to mask the identity of the clients and other parties. 131 Law firm policies focus on individuals, regularly reminding both lawyers and non-lawyers of the critical importance of preserving the confidential information, the dangers of conversations about client matters outside the law firm, and the risks of disclosure by e-mail. 132 The importance of these measures cannot be underestimated. While all foreign jurisdictions in the common-and civil-law traditions acknowledge a lawyer's duty to maintain client confidences in one form or another, the courts, the organized bar, and the informal professional culture of a foreign country's legal system may well shape the contours of that duty differently. China 133 and the Islamic countries where the shirah is adopted, 134 for example, are certain to have radically different perspectives. Law firms must be certain that their agents understand that the duty of confidentiality generally extends to all information even if it is a matter of public record 135 and that the duty continues even when the engagement is over. On a practical level, a law firm may be obligated to examine the offshore agent's hiring practices to ensure that only reputable employees have access to confidential information and that adequate measures are in place to prevent both physical and electronic theft of the information. Even the vendor's recycling policies must be examined.
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It may also be necessary to investigate the substantive law of the country in which the legal services are being performed with regard to the duty of confidentiality. If services are performed on behalf of a global organization, that organization's property may be subject to judicial or administrative seizure in numerous countries. Thus, a law firm must consider the risk, if any, to confidential client information that would result if a disgruntled employee, customer, or creditor of the vendor instituted a lawsuit and sought to seize the organization's property within the jurisdiction (e.g., its papers and documents containing confidential information). The disclosure of confidential client information might also be an issue if a dispute arose between the law firm and 134 Determining the scope of a lawyer's duty of confidentiality under the shari'a is not an easy task.
Although principles of the shari'a are largely consistent with U.S. standards of confidentiality, various interpretations of Islamic law will determine the acceptability of disclosure. In contrast to the maslaha mursalah concept, other principles of the shari'a arguably demand that a lawyer abide by a higher standard of duty in maintaining a client's confidentiality. In complex representation involving Islamic issues, lawyers operating under the Model Rules are charged with recognizing these higher standards. It is, therefore, important for the lawyer dealing with Islamic issues to consult with the client on the duty of confidentiality. Although difficult to imagine, a Muslim party or client may expect a higher degree of confidentiality than a lawyer is accustomed to. 135 This consequence of the ethical duty of confidentiality is counter-intuitive to many U.S. lawyers. E.g., In re Anonymous, 654 N.E.2d 1128 (Ind. 1995) (sanctioning a lawyer for revealing information despite the fact that the information was "readily available from public sources and was not confidential in nature"); Ex parte Taylor Coal Co., 401 So.2d 1, 8 (Ala. 1981) (even though a fact was disclosed in a court proceeding and therefore lost the protection of the attorneyclient privilege, it was still a "secret" and could not be disclosed by client's former lawyer); Bar Ass'n of Nassau County, Op. 96-7 (1996) (a lawyer may not disclose the conviction of a former client, even though the conviction is a matter of public record). Like their U.S. counterparts, most foreign lawyers and offshore organizations are likely to find this consequence unsettling.
136 E.g., NYSBA Comm. on Professional Ethics, Formal Op. 641 (1993) (analyzing a lawyer's ethical responsibilities in complying with local recycling laws).
vendor, and suit was brought in foreign jurisdiction where the work was performed. 137 An evaluation of risk must also include an assessment of the efficiency and honesty of the jurisdiction's court system, since in certain countries the judiciary is notoriously slow and/or corrupt.
The duty to avoid conflicts of interest presents an even greater challenge than the duty to protect confidential client information. While the admonition to avoid conflicts of interest is a regular feature of codes of professional conduct in both common and civil law countries, the interpretation of that admonition is far from uniform.
138
It is not at all unreasonable to assume that foreign lawyers and organizations that employ foreign lawyers are generally insensitive to U.S.-style conflicts. Consequently, a law firm must take painstaking care to communicate the conflicts' standards that the foreign lawyer or offshore organization must apply. 139 Bar association ethics committees have created an extensive jurisprudence regarding the application of conflict of interest ethics rules to affiliated lawyers and law firms. They have analyzed, for example, conflicts avoidance by temporary lawyers 140 and lawyers in an "of counsel" relationship. 141 That jurisprudence is a likely template for identifying the conflicts dilemmas springing from the offshoring of legal services to foreign lawyers. Finally, ethics opinions specifically discussing the relational boundaries between U.S. and foreign lawyers should also generally contribute to shaping the nature and extent of the U.S. lawyers' involvement and supervision. 142 The duty of competence requires a law firm to conduct two lines of inquiry. The first is directed to answering the fundamental question, does the foreign lawyer or offshore vendor possess the knowledge and skills necessary to carry out the client's objective. 143 The second is directed to an assessment of the on-the-ground, day-in day-out, capability of the foreign lawyer or offshore vendor to deliver the promised service. Neglecting either line of inquiry is fraught with ethical and/or liability peril.
Issues of Tort Liability: The principles governing a lawyer's tort liability for the actions of another lawyer to whom legal work has been outsourced have become less certain in recent years. Traditionally, a law firm and its partners were vicariously liable for the malpractice of the firm's lawyers and nonlawyer employees. Consequently, if a partner "outsourced" an assignment for a client to an associate or another partner in the firm, the law firm and all its partners bore the risk that the associate or partner might negligently represent the client and expose the firm and all its partners to financial ruin. 144 See Case Studies ## 1-3, supra.
145
The physical location of the lawyer receiving the assignment (e.g., main office, U.S. branch office, or foreign branch office) is irrelevant. The principle of vicarious liability has weakened within the last twenty years, however, as the legislatures and the courts have permitted lawyers to organize as professional corporations, 146 limited liability partnerships, 147 and limited liability corporations. 148 Nonetheless, it remains true as a general proposition that law firms and their principals remain subject to vicarious liability for the actions of their partners, 149 associates, 150 and nonlawyer employees 151 that damage their clients. In some circumstances, they are liable for the acts of of-counsel attorneys 152 and independent contractors who are performing non-delegable duties. 153 attorney. 154 There is at least one case suggesting that an associate may be liable to a supervising attorney for contribution arising out of the associate's negligence and breech of contract.
155
The doctrine of vicarious liability becomes more complicated if the assignment is made to a lawyer who is not formally affiliated with the referring law firm, such as in Case Studies ## 6-8, supra. In such instances, vicarious liability may be grounded on the nondelegable character of the responsibility being transferred to the receiving lawyer, the existence of a joint venture between the two lawyers, or the referring lawyer's failure to exercise due care in selecting the unaffiliated lawyer and/or in monitoring the lawyer's activities.
While state law defines the elements of a joint venture relationship, 156 the most important characteristic for the purposes of this article is an agreement to share fees between the referring and receiving lawyer.
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In offshoring legal and law-related services a law firm should consider how any financial arrangement between the lawyer and the vendor may impact a later claim that the vendor was not an independent contractor, but a joint venturer of the law firm, making the law firm vicariously responsible for the vendor's negligence.
Tormo v. Yormark 158 is the touchstone for any discussion of vicarious liability involving a lawyer's referral of a matter to an out-of-state lawyer and consequently bears directly on a lawyer's decision to offshore law-related or legal services. In that case, a lawyer licensed to practice in New York referred a client with a potential personal injury claim to a lawyer in New Jersey. The New York lawyer did not research the New Jersey's lawyer's competence or reputation for ethical behavior. He simply verified the lawyer's admission to the bar. Had he conducted a more complete investigation, he might have learned that the New Jersey lawyer had been indicted for conspiring fraudulently to obtain money from an insurance company. The New Jersey lawyer ultimately embezzled the funds received from the client's settlement of the personal injury claim. The client, in turn, sued the New York lawyer seeking to hold the lawyer vicariously liable for the embezzlement.
The court's opinion in Tormo is important for two reasons. First, it rejected on public policy grounds, the client's argument that the New York lawyer had an independent obligation to conduct a comprehensive investigation into the character of the New Jersey lawyer. 159 Second, it concluded that the New York lawyer could be held liable for the embezzlement if the lawyer failed to make "such an inquiry as was required by ordinary prudence." 160 The court denied the New York lawyer's motion for summary judgment except for the investigation claim because the pre-trial testimony of the lawyer, the client, and the client's father raised genuine issues of material fact with respect to whether the circumstances under which the referral was made triggered "such an inquiry as was required by ordinary prudence."
Tormo thus stands for the proposition that a lawyer may have some duty of inquiry before referring a client to another lawyer, especially one admitted in another jurisdiction. 161 Its holding does not address the related question of the referring lawyer's vicarious liability for the negligence of the lawyer receiving the referral. The courts have almost uniformly rejected such a claim. 162 The lesson to be learned from Tormo is simple. In making the decision to offshore back office, law-related, or legal services, a lawyer should make "such an inquiry as [is] required by ordinary prudence." The scope of that inquiry should reflect the sensitivity of the information and data being offshored. At a minimum, the lawyer will have to interview the prospective contracting party's business references thoroughly.
Prudence may call for a more exhaustive investigation of the foreign lawyer, law firm, or vendor that the lawyer is considering directly retaining or recommending that the client retain, if trade secrets, confidential client information, and work product are involved. In matters of extraordinary sensitivity, it may be necessary to hire an outside investigator to evaluate the prospective contracting party's professional integrity and competence.
IV: Conclusion: The Future of Outsourcing
Professional regulation does not prevent offshore outsourcing but constrains it by requiring control and monitoring by U.S. lawyers. For GCs, offshore outsourcing is in many respects simply more of the same: instead of retaining their typical outside counsel for certain matters, they might outsource through an outsourcing intermediary or directly to non-US lawyers working offshore. But referring work to the corporation's regular independent law firm and outsourcing to a foreign vendor generates entirely different consequences for the GC: the trust and confidence GCs typically place in the work of their outside counsel will be replaced by the need to monitor and review the work of the offshore outsourced worker. This monitoring function will reduce the cost savings from offshore outsourcing as well as require GCs to accept a more active and aggressive role. And while professional regulation requires monitoring in terms of the content of the advice, GCs also will need to be mindful of the impact of offshore outsourcing on their internal communication and control systems. 163 The use of offshore outsourcing by corporate GCs adds a new element of competition for their typical outside counsel that may especially impact law firms that advise on more routine matters. In addition to outsourcing offshore, there is competition from non-law firms that specialize in particular substantive areas and whose staff may be comprised at least partly of lawyers, so that while the firm is not technically offering legal advice, the services offered reduce the use of outside counsel. 164 These firms serve as real competition for lawyers, especially the midsize market, despite their being unable to market themselves as providing legal services, as a result of the rejection and prohibition of multidisciplinary forms of organizations for lawyers.
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They operate as a sort of "stealth" 163 Internal controls are the subject of disclosure and certification by the corporation and its auditors; see Rule 13a-15 adopted by the Securities Exchange Commission pursuant to the Securities Exchange Act of 1934.
164 Joel A. Rose, Midsize Firms: Key Trends Affecting Competitiveness and Profitability, ACCOUNTING FOR LAWYERS, Jan. 10, 2005, at 1. 165 Of course, professional regulation of lawyers is accomplished at the state level; see http://www.abanet.org/cpr/regulation/scpd/disciplinary.html for a listing of state agencies responsible for lawyer disciplinary matters. The District of Columbia's Rules of Professional Conduct authorize lawyers to share fees with nonlawyers under limited circumstances, pursuant to multidisciplinary practice firm.
'Sealth' MDPs are non-law professional service firms that offer services traditionally performed by lawyers through employees educated in the law. These services include corporate investigations, where the identification of material information is crucial, and tax advisory activities, where the clash between the accountants and lawyers traditionally has been waged. Entities offering business advice in other areas, such as mergers and acquisitions, environmental matters, or human resources, also employ law graduates and draw on their expertise. 166 By sending work to non-US lawyers working offshore as well as to those working in non-legal roles, corporate GCs avoid regulatory hurdles intended to protect the public from unqualified advisors. Their hiring of these advisers, in spite of the regulatory problems, indicates their lack of concern for protection.
For law firms considering whether to engage in offshore outsourcing themselves, different issues are relevant. The risk for law firms is that the outsourcing will tarnish their reputations. This is particularly serious because the most efficient offshore outsourcing relationship will include only minimal time spent on supervision and training of the outsourced lawyers, and this raises concerns of quality control. In addition, outsourcing may hinder a firm's ability to provide sufficient training opportunities for its own new lawyers.
Law firms already employ significant numbers of lawyers who work offshore, and in many offices and firms the vast majority of these are non-U.S. lawyers.
167
But firms expect their foreign office lawyers to work on transactions at a similar level of sophistication to those performed by domestic lawyers in the firm. This organizational framework is irrelevant for outsourcing if the purpose is to lower legal fees. house outsourcing arrangement. One version might involve the organization of a second law firm, related through training and referral agreements, for example, which might function as a training firm for the primary firm in much the same way that minor league baseball teams offer training for players hoping to shift to the major league. The training firm would perform more routine services for significantly lower costs than the primary firm, and the relationship between the two might be analogous to that between a major league baseball team and its training team. 169 As lawyers in the training firm became more experienced, one career trajectory would allow them access to the original, higher-end firm. Of course, this sort of sister-firm structure could be accomplished domestically, and it resembles the relationship described between certain of London's Magic Circle firms and provincial English firms to which they regularly refer routine matters.
170
Whether offshore outsourcing will motivate law firms to reconsider their relationships with firms occupying different tiers in the legal market remains to be seen, but the attention devoted to offshore outsourcing in the legal and business press indicates its perception as a threat to the status quo. The states' rules of professional conduct and principles of tort liability will not prevent offshore outsourcing, although they may well render it less efficient. Rather, the competition for role of corporate adviser will be settled by the rules of the marketplace, including price, of course, but also quality and prestige.
In the realm of legal services, the importance of prestige and the relationships that status may support and engender, as well as the role of judgment and experience in the services offered, undermine to some extent the "flattening" impact of outsourcing. While there is no doubt that offshore outsourcing creates new opportunities for foreign lawyers, these opportunities do not put foreign lawyers on an equal footing with U.S. lawyers. Rather, they enable foreign lawyers to escape the strictures of their home legal professions. But there is an enormous space between finding new opportunities in the home jurisdiction market and gaining position in the U.S. market. Offshore outsourcing only emphasizes these divisions, which are characteristic of globalization generally. While we cannot predict the future, we see offshore outsourcing as one more factor contributing to the existing divisions in the legal market while simultaneously enabling shifting positions among the purchasers and sellers of those services. 169 A somewhat similar arrangement is described by Scott C. Harris in Outsourcing, Offshoring, NAT'L L. J., Sept. 12, 2005 ("Under the captive firm model [of offshoring], a U.S. firm opens a private office in, for example, India. Dedicated local managers are hired to train the local people. Everyone in the office works for the single firm. This requires a huge investment by the law firm opening the office, but in return provides the best offshoring service."). 170 Paul Hodkinson, supra note 15.
